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shall issue or deny issuance of the per-
mit. Notice of the decision of the Di-
rector shall be published in the FED-
ERAL REGISTER within 10 days after the
date of the issuance or denial and indi-
cate where copies of the permit, if
issued, may be obtained.

(d) If a permit is issued, the Director
shall publish notice thereof in the FED-
ERAL REGISTER, including his finding
that (1) such permit was applied for in
good faith, (2) if granted and exercised
will not operate to the disadvantage of
such endangered species, and (3) will be
consistent with the purposes and policy
set forth in section 2 of the Endangered
Species Act of 1973. The requirements
of this paragraph pertain solely to the
permits issued under § 222.23.

(e) The Director may waive the thir-
ty-day period in an emergency situa-
tion where the health or life of an en-
dangered animal is threatened and no
reasonable alternative is available to
the applicant, but notice of any such
waiver shall be published by the Direc-
tor in the FEDERAL REGISTER within
ten days following the issuance of the
certificate of exemption or permit.

[39 FR 41375, Nov. 27, 1974, as amended at 42
FR 28139, June 2, 1977; 49 FR 1042, Jan. 6, 1984;
55 FR 20607, May 18, 1990]

§ 222.25 Applications for modification
of permit by permittee.

Where circumstances have changed
so that an applicant or permittee
desires to have any term or condition
of his application or permit modified,
he must submit in writing full jus-
tification and supporting information
in conformance with the provisions of
this part and the part under which the
permit has been issued or requested.
Such applications for modification are
subject to the same issuance criteria as
are original applications, as provided
in §§ 222.22(c) and 222.23(c).

[39 FR 41375, Nov. 27, 1974, as amended at 55
FR 20607, May 18, 1990]

§ 222.26 Amendment of permits by
NMFS.

All permits are issued subject to the
condition that the National Marine
Fisheries Service reserves the right to
amend the provisions of a permit for
just cause at any time during its term.
Such amendments take effect on the

date of notification, unless otherwise
specified.

[39 FR 41375, Nov. 27, 1974]

§ 222.27 Procedures for suspension,
revocation, or modification of per-
mits.

Any violation of the applicable provi-
sions of parts 217 through 222 of this
chapter, or of the Act, or of a condition
of the permit may subject the certifi-
cate holder to the following:

(a) The penalties provided in the Act;
and

(b) Suspension, revocation, or modi-
fication of the permit, as provided in
subpart D of 15 CFR part 904.

[49 FR 1043, Jan. 6, 1984, as amended at 55 FR
20607, May 18, 1990]

§ 222.28 Possession of permits.
(a) Any permit issued under these

regulations must be in the possession
of the person to whom it is issued (or
an agent of such person) during:

(1) The time of the authorized taking,
importation, exportation, or other act;

(2) The period of any transit of such
person or agent which is incident to
such taking, importation, exportation,
or other act; and

(3) Any other time while any animal
under such permit is in the possession
of such person or agent.

(b) A duplicate copy of the issued per-
mit must be physically attached to the
tank, container, package, enclosure, or
other means of containment, in which
the animal is placed for purposes of
storage, transit, supervision, or care.

[39 FR 41375, Nov. 27, 1974]

Subpart D—Special Prohibitions

§ 222.31 Approaching humpback
whales in Hawaii.

Except as provided in subpart C (En-
dangered Fish or Wildlife Permits) of
this part it is unlawful for any person
subject to the jurisdiction of the
United States to commit, to attempt
to commit, to solicit another to com-
mit, or to cause to be committed, with-
in 200 nautical miles (370.4 km) of the
Islands of Hawaii, any of the following
acts with respect to humpback whales
(Megaptera novaeangliae):
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(a) Operate any aircraft within 1,000
ft (300 m) of any humpback whale; or

(b) Approach by any means, within
100 yd (90 m) of any humpback whale;
or

(c) Cause a vessel or other object to
approach within 100 yd (90 m) of a
humpback whale; or

(d) Disrupt the normal behavior or
prior activity of a whale by any other
act or omission. A disruption of normal
behavior may be manifested by, among
other actions on the part of the whale,
a rapid change in direction or speed; es-
cape tactics such as prolonged diving,
underwater course changes, underwater
exhalation, or evasive swimming pat-
terns; interruptions of breeding, nurs-
ing, or resting activities, attempts by a
whale to shield a calf from a vessel or
human observer by tail swishing or by
other protective movement; or the
abandonment of a previously fre-
quented area.

[60 FR 3775, Jan. 19, 1995]

§ 222.32 Approaching North Atlantic
right whales.

(a) Prohibitions. Except as provided
under paragraph (c) of this section, it
is unlawful for any person subject to
the jurisdiction of the United States to
commit, attempt to commit, to solicit
another to commit, or cause to be com-
mitted any of the following acts:

(1) Approach (including by intercep-
tion) within 500 yards (460 m) of a right
whale by vessel, aircraft, or any other
means;

(2) Fail to undertake required right
whale avoidance measures specified
under paragraph (b) of this section.

(b) Right whale avoidance measures.
Except as provided under paragraph (c)
of this section, the following avoidance
measures must be taken if within 500
yards (460 m) of a right whale:

(1) If underway, a vessel must steer a
course away from the right whale and
immediately leave the area at a slow
safe speed;

(2) An aircraft must take a course
away from the right whale and imme-
diately leave the area at a constant
airspeed.

(c) Exceptions. The following excep-
tions apply to this section, but any
person who claims the applicability of

an exception has the burden of proving
that the exception is applicable:

(1) Paragraphs (a) and (b) of this sec-
tion do not apply if a right whale ap-
proach is authorized by NMFS through
a permit issued under subpart C (En-
dangered Fish or Wildlife Permits) of
this part or through a similar author-
ization.

(2) Paragraphs (a) and (b) of this sec-
tion do not apply where compliance
would create an imminent and serious
threat to a person, vessel, or aircraft.

(3) Paragraphs (a) and (b) of this sec-
tion do not apply when approaching to
investigate a right whale entanglement
or injury, or to assist in the
disentanglement or rescue of a right
whale, provided that permission is re-
ceived from NMFS or a NMFS designee
prior to the approach.

(4) Paragraphs (a) and (b) of this sec-
tion do not apply to an aircraft unless
the aircraft is conducting whale watch
activities or is being operated for that
purpose.

(5) Paragraph (b) of this section does
not apply to the extent that a vessel is
restricted in her ability to maneuver,
and because of the restriction, cannot
comply with paragraph (b) of this sec-
tion.

[62 FR 6738, Feb. 13, 1997]

§ 222.33 Special prohibitions relating
to endangered Steller sea lion pro-
tection.

General. The regulatory provisions
set forth in part 227, which govern
threatened Steller sea lions, shall also
apply to the western population of
Steller sea lions, which consists of all
Steller sea lions from breeding colonies
located west of 144 °W. long.

[62 FR 24355, May 5, 1997]

Subpart E—Incidental Capture of
Endangered Sea Turtles

§ 222.41 Policy regarding incidental
capture of sea turtles.

Shrimp fishermen in the southeast-
ern United States and the Gulf of Mex-
ico who comply with rules for threat-
ened sea turtles specified in § 227.72(e)
of this subchapter will not be subject
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